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Sub- Chapter 1

36.12.101 DEFINITIONS

Unless the <context requires otherwise, to aid in the
i npl enentation of the Montana Water Use Act and as used in these
rul es:

(1) "Act" nmeans the Montana Water Use Act, Title 85, chapter
2, parts, 1-4, MCA

(2) "Anmount” refers to both a flowrate in gallons per mnute
(gpm, or cubic feet per second (cfs), and a volunme of water in
acre-feet (af).

(3) "Animal unit nonth (AUM" neans a neasurenent of |ivestock

nunbers.

(a) one beef cow = 1 AUM

(b) one dairy cow = 1.5 AUM

(c) one horse = 1.5 AUM

(d) three pigs = 1 AUM

(e) five sheep = 1 AUM

(f) 300 chickens = 1 AUM

(4) "Applicant" neans the person, as defined in 85-2-102(14),
MCA, who files a permt or change application with the departnent.

(5) "Application"” for purposes of ARM 36.12.120, through

36.12.122, 36.12.1301, 36.12.1401, 36.12.1501, and 36.12.1601 neans
an application for beneficial water use permt, form no. 600,
including criteria addendum form no. 600a, 600b or 600acf, or
application to change a water right, form no. 606, including
criteria addendum form no. 606a, 606b, 606asw, or 606t.

(6) "Appropriation right" means any right to the use of water
whi ch woul d be protected under the law as it existed prior to July
1, 1973, and any right to the use of water obtained in conpliance
with the provisions and requirenents of the Act.

(7) "Associated right" nmeans nmultiple water rights filed by

the sanme or different appropriators that share the sanme point of
di version, place of use, or place of storage.
(8) "Augnentation plan” neans a plan to provide water to a source
of supply and its tributaries to mtigate the depletion effects of
a permt or change authorization. The augnentation water right
priority date is inportant to the success of any augnentation plan
since call can be nmade on that water right. Exanpl es of
augnentation include, but are not limted to augnenting the source
of supply with water froma nontributary source, or retiring all or
a portion of senior water rights in the same source of supply in
anounts equal to or greater than the depletion effects of the
permt or change application.

(9) "Basin closure area"” neans a hydrol ogi c drai nage basin
area Wi thin which applications for certain water use permts cannot
be accept ed. Basin closure areas can be designated by statute
adm nistrative rule, or in conpacts.

(10) "Certificate of survey nunber" neans the official nunber
given a parcel of land created by a registered | and survey as filed
with the county clerk and recorder.
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(11) "Cfs" neans a flow rate of water in cubic feet per
second and is equivalent to 448.8 gallons per mnute. Applications
for a flowrate of |ess than one cfs will be converted to gallons
per m nute.

(12) "Change authorization or change" neans an approval by
the departnent to nmake a change in appropriation right as defined
by 85-2-102, MCA and all owed by 85-2-402, MCA

(13) "Jdaim nmeans a statenment of claimfiled pursuant to 85-
2-221, MCA, for a water right established prior to July 1, 1973.

(14) "Conbi ned appropriation” nmeans an appropriation of water
from the sanme source aquifer by two or nore groundwater
devel opnments, that are physically manifold into the sane system

(15) "Cone of depression” neans a cone-shaped depression of
water table or pressure surface devel opi ng around a punping well.

(16) "Consunptive use" neans the annual volune of water used
for a beneficial purpose, such as water transpired by grow ng
vegetation, evaporated from soils or water surfaces, or
incorporated into products that does not return to ground or
surface water.

(17) "Controlled ground water area" neans an area that has
addi ti onal nmanagenent controls applied to new ground water uses
pursuant to 85-2-506 through 85-2-508, MCA

(18) "Criteria addendunt neans that additional portion of an
application on which substantial credible information nust address
the criteria listed in 85-2-311 and 85-2-402, MCA

(19) "Danmt nmeans an artificial barrier created by man-nmade
nmeans designed to forma basin to hold water and create a pond or
reservoir.

(20) "Deep percolation"” neans water that percol ates bel ow t he
root zone and infiltrates a deeper aquifer that is not used by
ot her appropriators or connected to a surface water source.

(21) "Departnent" neans the Montana department of natura
resources and conservati on ( DNRC).
(22) "Donestic use" neans those water uses conmmobn to a

househol d i ncl udi ng:
(a) food preparation;

(b) washi ng;

(c) drinking;

(d) bat hing;

(e) waste disposal

(f) cooling and heating; and

(g) ogarden and | andscaping irrigation up to five acres.

(23) "Drainage device" nmeans a nechani sm capabl e of draining
or releasing substantially the full capacity of a reservoir.

(24) "El enment" neans the factors which describe a water right
including, but not Iimted to:

(a) the priority date;

(b) source of supply;

(c) point of diversion;

(d) neans of diversion;

(e) period of diversion;

(f) flowrate;

(g) vol une;

(h) acreage;
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pur pose;

pl ace of use;

period of use;

storage capacity; and

storage | ocation.
) "Existing right", in addition to the definition given
the termby section 85-2-102(8), MCA, includes any appropriation of
wat er commenced prior to July 1, 1973, if conpleted according to
the law as it existed when the appropriation was begun.

(26) "Evapotranspiration"” neans the |oss of water fromthe
soil both by evaporation and by transpiration fromliving plants.

(27) "Flow rate" is a nmeasurenent of the rate at which water
flows or is diverted, inpounded, or wi thdrawn from the source of
supply for beneficial use, and comonly neasured in cubic feet per
second (cfs) or gallons per mnute (gpn.

(28) "Ceneral abstract" nmeans a departnent - generated docunent
that reflects certain water right elenents from the departnent’s
dat abase.

(29) "Gnt neans a flowrate of water in gallons per mnute.

(30) "Househol d" means the dwel Iing, house, or other donestic
facilities where an individual, famly, or social unit |ives.

(31) "Hydraulically connected" neans a saturated water-
bearing zone or aquifer in contact with surface water or other
wat er - beari ng zone where rate of exchange of water between the two
sources depends on the water |evel of the water-bearing zone or
aqui fer.

(32) "Hydrol ogic systemt neans the overall novenent of water,
i ncludi ng snow and ice, above, on or below the earth’s surface.

(33) "Imrediately or directly connected to surface water"
means ground water which, when punped at the flow rate requested in
the application and during the proposed period of diversion,
i nduces surface water infiltration.

(34) "lInduced surface water infiltration" nmeans that water
bei ng punped from a ground water source is pulling surface water
into the cone of depression.

(35) "lIrrigation use" nmeans the controlled application of
water to land to supply water requirenents not satisfied by
rainfall.

(36) "Means of diversion" nmeans the type of structures,
facilities, or nethods used to appropriate, inpound, or collect
wat er. Exanples include, but are not [imted to the foll ow ng:

AUNTNNAN NN

(a) dike;

(b) dam

(c) ditch;

(d) headgate;

(e) infiltration gallery;
(f) pipeline;

(9) punp;

(h) pit; or

(i) well.

(37

percentile. Half of the years would have had higher flows and the

) "Median year" neans that water flow would be at the 50"
I
ot her half woul d have had | ower fl ows.
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(38) "Miultiple donestic use" neans a donestic use by nore
t han one househol d or dwelling characterized by |ong-term occupancy
as opposed to guests. Exanples are donestic uses by:

(a) colonies;
condom ni umns;

t ommhouses; and
subdi vi si ons.

(39) "Minicipal use" neans water appropriated by and provi ded
for those in and around a municipality or an unincorporated town.

(40) "Notice area" neans a geographic area determ ned by the
departnment which may include water rights affected by an
appl i cation.

(41) "Of-streamreservoir” nmeans a reservoir that is not
| ocated on the source of supply and is supplied with water froma
di versi on neans such as a pipe, headgate and ditch, or other neans.

(42) "On-streamreservoir” means a reservoir that is |ocated
on the source of supply.

(43) "Owmner of record" means a person who, according to the
departnent’'s records, is the current owner of a water right.

(44) "Omership update” neans the updating of the
departnent's water right ownership records by the filing of an
ownership update form formno. 608, pursuant to 85-2-421 through
85-2-426, MCA The departnent's form does not transfer water
rights or legally determne water right ownership. It only updates
the departnment's centralized ownership records as reflected by the
| egal docunents that actually transfer water rights.

A~~~
[eNeoy
———

(45) "Period of diversion" neans the period in a cal endar
year when water is diverted, inpounded, or wthdrawmm from the
source of supply. It is described by the earliest nonth and day

and the latest nonth and day water is diverted during each year.

(46) "Period of use" neans the period in a cal endar year when
water is used for specified beneficial use. 1t is described as the
earliest nonth and day and the latest nonth and day the water is
beneficially used during each year.

(47) "Place of use (POU)" neans the land, facility, or site
where water is beneficially used.

(48) "Point of diversion (POD)" neans the |ocation or
| ocations where water is diverted fromthe source of supply.

(49) "Pit, pit-dam or pond" neans a body of water that is
created by mannade neans, which stores water for beneficial use.

(50) "Possessory interest” neans the right to exert sone
interest or formof control over specific land. It is the |ega
right to possess or use property by virtue of an interest created
in the property though it need not be acconpanied by fee title,
such as the right of a tenant, easenent hol der, or |essee.

(51) "Primary diversion” neans the initial point fromwhich a

di version neans will renove or inmpound water from the source of
supply.
(52) "Priority date" neans the clock tine, day, nonth, and

year assigned to a water right application or notice upon
department acceptance of the application or notice. The priority
date determ nes the ranking anong water rights.

(53) "Project” neans a place of wuse that has its own
identifiable flow rate, volune, and neans of diversion.
Water Rights Bureau New Appropriations Rules
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(54) "Recreational use" includes but is not limted to
sw mm ng, boating, water sports, and fishing.

(55) "Reservoir" neans a pond, pit, or pit-dam created by
manmade neans that inpounds and stores water.

(56) "Return flow' neans that part of a diverted flow which
is applied to irrigated land and is not consuned and returns
underground to its original source or another source of water, and
to which other water users are entitled to a continuation of, as
part of their water right. Return flowis not wastewater. Rather,
it isirrigation water seeping back to a streamafter it has gone
underground to perform its nutritional function. Return flow
results from use and not from water carried on the surface in
ditches and returned to the stream

(57) "Secondary diversion" nmeans a diversion that is not from
the source of supply but is a diversion that is used after the
water is diverted from the source of supply at the primary
di ver si on. For exanple, a punp in a ditch or reservoir is a
secondary diversion

(58) "Seepage water" neans that part of a diverted flow which
is not consunptively used and which slowy seeps underground and
eventually returns to a surface or ground water source, and which
ot her water users can appropriate, but have no legal right toits
conti nuance. Typical exanples of seepage water include underground
| osses fromand irrigation ditch or pond.

(59) "Senior water right" nmeans a water right with a priority
date that is earlier in tinme than another water right.

(60) "Source aquifer” means the specific ground water source
fromwhich water is diverted for a beneficial use.

(61) "Source of supply" neans the specific surface or ground
wat er source fromwhich water is diverted for a beneficial use.

(62) "Spring" neans a hydrologic occurrence of water
involving the natural flow of water originating from beneath the
| and surface and arising to the surface of the ground. A devel oped
spring is groundwater of sone physical alteration of it natura
state occurs at its point of discharge from the ground, such as
sinmpl e excavation, cenment encasenent, or rock cribbing. An
undevel oped spring is surface water if no devel opnent occurs at its
poi nt of discharge and the appropriation is made fromthe waters
flowi ng on the surface of the ground.

(63) "Stock use" neans the use of water for |ivestock,
including but not limted to cattle, horses, pigs, sheep, |l anas,
and animals owned and controlled on gane farns. It does not
i ncl ude donestic animals such as dogs and cats or wild ani mals.

(64) "Surface water"” neans all water of the state at the
surface of the ground, including but not limted to any river
stream creek, ravine, coulee, undeveloped spring, |ake, and

character or manner of occurrence.

(65) "Tenporary authorization or tenporary change"” neans an
aut hori zation to change granted pursuant to 85-2-407 and 85-2-408,
MCA, for a specific period of tine and with an automatic expiration
dat e.

(66) "Tenporary energency appropriation” nmeans the tenporary
beneficial use of water necessary to protect lives or property by
reason of fire, storm earthquake, or other disaster or unforeseen
Water Rights Bureau New Appropriations Rules
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conbi nati on of circunstances which call for imediate action. An
appropriation made necessary due to drought conditions is not a
tenporary enmergency appropriation.

(67) "Tenporary permt" neans a permt to appropriate water
granted pursuant to Title 85, chapter 2, part 3, MCA, for a
specific period of tine and with an automatic expiration date.

(68) "Transitory diversion” means a novabl e diversion that
will divert water fromseveral nonspecific points along a source of
supply.

(69) "Tributary" neans the follow ng:

(a) a surface water source feeding another surface water
source; or

(b) ground water hydraulically connected to a surface water
sour ce.

(70) "Unnaned tributary”" means a surface water stream
coul ee, or draw, which is not naned on a United States geol ogi cal
survey (USGS) or Water Resources Survey (WRS) nmap.

(71) "Use of water for the benefit of the appropriator”
neans:

(a) the amount of water reasonably needed for the intended
pur pose;

(b) the anount of water needed for conveyance to the intended
pur pose; and

(c) wat er used for instreamfl ow.

(72) "Volunme" means the acre-feet of water. Twelve acre-
i nches or 325,851 gallons are equal to one acre-foot.

(73) "Waste water" neans that part of a diverted flow which
is not consunptively used and which returns as surface water to any
surface water source, and which other water users can appropriate,
but have no legal right to its continuance. A typical exanple is
an irrigator who turns into the individual furrows traversing the
irrigator’s field fromthe head ditch nore water than can seep into
t he ground. The water that stays on the surface and it not
absorbed into the earth and which remains at the end of the furrow
and is collected in a wastewater ditch is waste water.

(74) "Water flow estimating techni que" neans a mat hemati cal
met hod of estimating flow generally accepted by the departnent.
This may be acconplished by correl ati ng neasurenments of diversion
system conponents with actual water use to estimate flow rate or
vol une of water used. An exanple is the use of neasurenents of
power consuned by a punp to estimate the anount of water delivered
by a punp. Another flow estimating technique would be to apply
speci fic formul as devel oped by professional hydrol ogi sts based on
climatic, basin or stream channel characteristics to estimate
stream f | ow.

(75) "Water measuring device" neans equi pnent that directly
measures water flow in open or closed channels and conduits.
Exanpl es woul d be flow neters, weirs, flunmes, and bucket and stop
wat ch.

(76) "Water Resources Survey (WRS)" neans a survey, by
county, of water resources and water rights in Mntana by the
former state engineer's office or water resources board,
predecessors of the departnent.
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(77) "Wwater saving nethod" neans a change to the actual water
use system or managenent of water use in which the nodification
bei ng made woul d decrease the anobunt of water needed to acconplish
the sane result. Water saving nethods m ght incl ude:

(a) changing froma ditch conveyance to a pipeline;

(b) lining an earthen ditch with concrete or plastic; and

(c) changing managenent of a water systemto decrease water
consunpti on.

(78) "Zone of influence" means the horizontal extent of the
cone of depression.

36.12.110 LEGAL LAND DESCRIPTION STANDARDS

(1) Primary or secondary points of diversion nust be
described as one or nore of the follow ng:

(a) Y¥¥isection, section, township, range and county;

(b) lot, block, subdivision, ¥ section, section, township,
range and county;

(c) governnment |lot, Yasection, section, township, range and
county; or

(d) certificate of survey nunber with or wthout a | ot
nunber, % section, section, township, range and county.

(2) The point of diversion |egal description of an on-stream
reservoir nust be described as the point where the dam or pit
crosses the source of supply.

(3) Transitory diversions nust be described as the nost
upstream diversion point and a neasurenent in stream mles
downstream from the upstream point. For exanple the transitory
diversion will extend fromthe upstream point to approxi mately one
m | e downstream

(4) If secondary diversions are described, they nust be
identified as "secondary".

(5 The legal |and description for the place of use nust be
listed to the nearest reasonable and concise |egal | and
description. For exanple, it would be appropriate to describe 20
acres in the NVMN\NVWNWrat her than 10 acres in the NWWWNW and 10 acres
in the NENMWW For a subdivision covering nost of the SW it would
be appropriate to describe the place of use as the SWrather than
t he NWBW NESW SWSW and SESW

36.12.111 MAP STANDARDS

(1) A United States geol ogi cal survey (USGS) quadrangl e map
or United States departnent of agriculture (USDA) aerial photo mnust
be included with the application and the followi ng itens nust be
clearly identified on the map:

(a) north arrow

(b) scale bar;

(c) section corners and nunbers;

(d) township and range nunbers;

(e) all past and proposed points of diversion;

(f) all past and proposed places of use;

(g) past and proposed reservoir |ocations; and
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) past and proposed ditch or pipeline |ocations.

) maps nust reflect the place of use of all associated
ights.

) Additional maps nust be submtted if the information on
one map cannot convey the required information clearly and nust be
of the same scale so that they can be overl ain.

(4) For change applications to irrigation water rights, in
addition to the map required in (1) and (2), a copy of the Water
Resources Survey map, if available for the land affected by the
change, shall be submtted with the historically irrigated acreage
i dentifi ed.

(5) For change applications, all historically irrigated
acreage nust be identified on an aerial photograph that shows the
date the aerial photo was taken.

(6) In addition, a county plat map obtained fromthe county
office my be submtted. The county plat map nust show the sane
information as required under (1).

(h
(2
water r
(3

36.12.112 PERIOD OF DIVERSION AND PERIOD OF USE STANDARDS

(1) Deviations from the standards listed below require
i nformation supporting the period of diversion or use requested in
an application:

(a) donestic January 1 to Decenber 31

(b) stock January 1 to Decenber 31

(c) irrigation based on the climatic area designated by the
USDA natural resources and conservation service (NRCS) which is
generally as foll ows:

(1) climatic area | March 15 to Novenber 15
(ti) climatic area I April 1 to Cctober 31
(tit) climatic area |11 April 15 to Cctober 15
(tv) climtic area IV April 20 to Cctober 10
(v) climatic area V April 25 to October 5

(2) Applications for diversions into a storage reservoir for
| ater use nust include the period of diversion for when water w ||
be diverted into the reservoir and the period of use when water
W ll be used fromthe reservoir.

(3) Applications for tenporary permts nust identify the
begi nni ng and endi ng nonth, day, and year.

(4) The basis for the requested periods for other uses nust
be expl ai ned.

36.12.113 RESERVOIR STANDARDS

(1) An application project involving a new or existing
reservoir nmust include the annual volune of water that wll
evaporate fromthe reservoir water surface.

(2) The application rmust include information explaining how
the storage reservoir will be managed to satisfy senior water
rights. Senior water users are not entitled to water that has been
| egal | y stored.

(3) If applicable, prelinmnary design specifications for a
reservoir’s primary and energency spillways nust be incl uded.

Water Rights Bureau New Appropriations Rules
Effective: January 1, 2005 Page 11 of 32
THIS IS NOT AN OFFICIAL COPY FROM THE SECRETARY OF STATE.



(4) If areservoir is |ocated of f-stream

(a) the conveyance neans to and from the reservoir nust be
identified; and

(b) any losses that may occur with the nmeans of conveyance
nmust be cal cul ated and identified.

(5) For on-streamreservoirs, no flowrate is required. If a
flow rate is requested for an on-stream reservoir, docunentation
must show why a flow rate is needed and reasonabl e.

(6) Water tanks or cisterns that are a part of a water
system are not considered storage reservoirs and a water right
application is not needed to add a water storage tank or cistern as
long as the flow rate and volune of a water right is not being
i ncreased.

(7) If the application is for a reservoir for which the above
standards are not applicable, the applicant nust explain the reason
why the standard is not applicable.

36.12.114 SOURCE NAME STANDARDS

(1) A source nane nust adhere to one of the follow ng, which
are shown in order of preference:

(a) USGS map;

(b) water resource survey book; or

(c) DNRC water rights database.

(2) Waste and seepage is not an accepted source nane. Waste
and seepage nust be described as an unnanmed tributary (UT) to the
next nanmed source into which the UT fl ows.

36.12.115 WATER USE STANDARDS

(1) A water right has several elenents, one of which is the
anount of water that is used for each purpose described in the

right. A reasonable amobunt of water will vary with the type and
| ocation of the use and will depend on various circunstances such
as:

(a) soil conditions;

(b) nethod of conveyance;

(c) topography;

(d) climte;

(e) systemefficiency; or

(f) other conditions affecting the particul ar use.

(2) The department will use the follow ng standards when
reviewi ng notices or applications for new uses of water:

(a) for donestic use, for one household, 1.0 acre-foot per

year of water for year-round use;

(b) for lawn, garden, shrubbery, and shelterbelts, 2.5 acre-
feet per acre per year;

(c) for stockwater, a consunptive use of 15 gallons per day
or .017 acre-foot per vyear per aninmal unit. Ani mal  unit
equi val encies for water consunption are set out in ARM 36.12. 101
and the water conversion table, formno. 615;

(d) fire protection water needs shall be deternmi ned by the
type of equi pment used, diversion rate, the size of the area to be
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covered, the frequency of the water use and nmust be expl ai ned and
docunent ed.
(e) For irrigation, the follow ng table applies:

Irrigation Standards

Cimatic Area’
Acre Feet per Acre

| I 11 1V \%

Sprinkler Irrigation
70% Ef fi ci ency 2.63 - 3.04(2.30 - 2.69(2.08 - 2.41|1.76 - 2.07|1.26 - 1.48

Level Border

60% Ef fi ci ency 3.07 - 3.55(2.69 - 3.15(2.43 - 2.81(2.06 - 2.41|1.47 - 1.73
Desi gn Sl ope Level

G aded Border
70% Ef fici ency
Sl ope G oup
Desi gn Sl ope .10% 2.63 - 3.04(2.30 - 2.69(2.08 - 2.41|1.76 - 2.07|1.26 - 1.48
Desi gn Sl ope .20%
Desi gn Sl ope . 40%

Graded Border

65% Effi ci ency
Desi gn Sl ope . 75% 2.84 - 3.28(2.48 - 2.90|2.24 - 2.59(1.90 - 2.23(1.36 - 1.60
Desi gn Slope 1.5%

Graded Border

60% Ef fi ci ency 3.07 - 3.55(2.69 - 3.15(2.43 - 2.81(2.06 - 2.41|1.47 - 1.73
Desi gn Sl ope 3.0%

Furr ow

70% Ef fi ci ency

Desi gn Sl ope . 10% 2.36 - 2.74|2.11 - 2.44|1.87 - 2.161.39 — 1.70 NA

Desi gn Sl ope . 20%
Desi gn Sl ope . 40%

Furrow. .

65% Ef fi ci ency 2.54 - 2.95|2.27 - 2.63[2.02 - 2.33/1.50 — 1.83 NA
Desi gn Sl ope .75%

Furrow. .

60% Ef fi ci ency 2.75 - 3.19|2.46 — 2.85|2.19 — 2.52|1.62 — 1.98 NA

Design Slope 1.5%

Contour Ditch

60% Ef fi ci ency 3.07 - 3.55|2.69 - 3.15|2.43 - 2.81|2.06 - 2.41|1.47 - 1.73
Desi gn Sl ope .75%

Contour Ditch

55% Ef fi ci ency
Desi gn Sl ope 1.5%
Desi gn Sl ope 3.0%
Contour Ditch

45% Ef fi ci ency 4.10 - 4.73(3.58 - 4.19|3.24 - 3.75|2.74 - 3.22|1.96 - 2.30
Desi gn Sl ope 6. 0%

1

The irrigation climatic areas are identified in the 1986

Irrigation Cimatic Areas of Montana map. Cdinmatic area | is high
consunptive use, climatic area Il is noderately high consunptive
use, climatic area Il is noderate consunptive use, climatic area

|V is noderately |ow consunptive use, and climatic area V is |ow
consunpti ve use.
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(3) A permit is required when a reservoir is proposed to
include fire protection purposes and the volunme of water reasonably
needed for fire protection nust be explained and nust reference
reliable industry sources.

(4) For fire protection reservoirs located within a basin
cl osure area, evaporation |osses nust be made up fromnontributary
wat er sources or addressed in an augnentation plan.

(5) The flowrate and volume of water for any uses not |isted
in this rule nust be cal cul ated, explained, and docunented based on
t he beneficial use and operation of the project.

(6) Deviations outside the standards will require information
supporting the requested anount.

36.12.116 EVAPORATION STANDARDS

(1) The followi ng reports contain acceptable nethods for
estimati ng evaporation | osses:

(a) Joint Technical Wrking Goup Report, Water Rights
Conpact Between the State of Mntana and the Departnent of the
Interior, Bureau of Land Managenent, Novenber 1998;

(b) Estimation of Evaporation from Shallow Ponds and
| npoundnments in Montana, Donald E. Potts, M scellaneous Publication
No. 48, Mntana Conservation and Experinment Station School of
Forestry, University of Mntana, M ssoula, March 1988;

(c) Evaporation Pond Design for Agricultural WAstewater
Di sposal, USDA Soil Conservation Service, Mntana Technical Note:
Environnment No. 7, February 1974,

(d) Evaporation from Lakes and Reservoirs, a study based on
50 years of weat her bureau records, M nnesota Resource Conm ssion,
June 1942; and

(e) A standard USGS evaporation pan is acceptable. The
standard pan is 4 feet in dianeter and 10 i nches deep and neasured
daily.

(2) Deviations fromthe acceptable standards in (1) require
additional information supporting the volune requested for
evaporation | osses.

(3) The departnment will determ ne the acceptability of other
evaporation | oss estimates on a case-by-case basis.

36.12.120 BASIN CLOSURE AREA EXCEPTIONS AND COMPLIANCE

(1) In the nunerous basin closure areas in Mntana, the
depart ment cannot process an application unless it qualifies as a
basin cl osure excepti on.

(2) An applicant nust provide a witten summary of their
application information explaining howtheir application neets the
basin cl osure exceptions and why their application |ocated in a
basin cl osure area can be processed.

(3) The departnment will determ ne whether an application in a
basin closure area can be processed based on the information

received fromthe applicant and will docunent its findings before
it will reviewthe application to determ ne whether it is correct
and conpl et e.
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(4) Wiile the departnent nmay determ ne that an application
| ocated in a basin closure area can be processed, an objector is
able to refute the departnent's determ nation

(5) In a basin closure area, evaporation |osses nust be
mtigated

(6) Augnentation plans are allowed in basin closure areas.
An augnentation plan nust mtigate the effects to the surface water
source that woul d be depl eted because of a proposed application.

(7) Augnentation nust occur in the depleted reach and during
t he season of depl etion.

(8) An augnentation plan nust include a neasuring plan to
ensure that the source being depleted is receiving the benefits of
t he augnent ati on.

(9) If an augnentation plan requires nore than one
application, all applications will be processed sinultaneously. If
any of the augnentation applications is term nated or denied, al
related applications will be term nated or deni ed.

(10) If an augnentation plan includes the filing of a Notice
of Conpl etion of G oundwater Devel opnent, the water nust be froma
nontri butary source. The Notice of Conpletion nmust be filed with
the departnent as soon as the water is used for augnentation.

(11) In basin closure areas that allow applications for
ground water that is not immediately or directly connected to
surface water, information nust be included in the docunent

required in (2) denonstrating that the application qualifies as a
ground wat er exception.

(12) The departnment will not determ ne an application to be
for a permt to appropriate ground water unless the departnment can
determne fromthe information provided that the cone of depression

or zone of influence of a punping well wll not induce surface
water infiltration during the proposed period of diversion.
(13) The departnment hydrologist shall mke a witten

determnation that the evidence submtted by an applicant is
sufficient on which to base a determ nation that the proposed
source aquifer is not hydraulically connected or if hydraulically
connected to surface water, wll not 1induce surface water
infiltration

(14) An applicant nust address whether the source aquifer is
hydraulically connected to any surface water sources that lie
within an estimated or actual delineated zone of influence. An
applicant may use the results of an appropriate nearby aquifer test
to approximate the zone of influence. Depending on circunstances,
such as proposed flow rate and vol unme, cyclic punping, well depth,
or distance to surface water, an applicant may be able to
denonstrate that there is not nor will there be a hydraulic
connection to surface water when water is punped at the proposed
flow rate during the period of diversion.

(a) Hgh and lowtransmssivity and storativity val ues can be
eval uated and used to estimate a zone of influence. The applicant
nmust determne if the source aquifer is hydraulically connected to
surface water within the delineated zone of influence.

(b) Relative or absolute elevations of ground water |evels
and beds of surface water sources are needed to eval uate whether a
hydraul i ¢ connection exi sts.
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(c) Wwater level data nmay be obtained from existing wells
| ocated within the zone of influence or at the surface water
sour ce.

(d) If existing wells are not available, the installation of
smal | dianmeter wells, pits, wellpoints, or piezoneters, including
those adjacent to or in the surface water source, can be used to
determ ne the existence of a hydraulic connection.

(e) If an applicant denonstrates that the static ground water
| evel is greater than 10 feet below the bed of a surface water
source, the source aquifer is not considered hydraulically
connected to surface water at that |ocation. Further testing for
i nduced surface water infiltration at the tested location is not
required.

(f) If an applicant denonstrates that the static ground water
level is less than 10 feet below the bed of a surface water source,
additional proof is required to show whether the source aquifer is
hydraulically connected to surface water. Additional proof nust
include an evaluation of capillary pressure, saturation, and
unsaturated fl ow between the bed of the surface water source and
the water table, and diurnal and seasonal fluctuations of static

wat er | evels. | f additional _proof is not provided, the source
aquifer is considered to be hydraulically connected to surface
water at that | ocation. Further testing nust be conducted to
determ ne whet her punping the proposed well wll induce surface
water infiltration during the proposed period of diversion.

(15) An aquifer test nust be conducted using nethods
described in ARM 36.12.121 that wll determine the aquifer

properties needed to determ ne the zone of influence for the period
of diversion and the potential for drawdown to induce infiltration
of surface water within the zone of influence.

(a) One or nore observation wells may be needed to neasure
ground water |evels between the proposed production well and
surface water sources and to determ ne hydraulic gradients before
and during aquifer testing.

(b) Staff gage(s) must be installed in surface water source(s)
adj acent to the observation well(s) to nonitor stage(s) during the
aquifer test for conparison with ground water |evel(s).

(c) Relative or absolute elevations of ground water |evels
and surface water stages nust be conpared to determ ne whether the
hydraul i ¢ gradi ent between the source aquifer and gai ning surface
wat er sources is reversed or whether the hydraulic gradient between
| osing surface water sources and the source aquifer is steepened.
The occurrence of either during the aquifer test constitutes
i nduced surface water infiltration.

(d) To evaluate whether induced surface water infiltration
will occur during the period of diversion, an applicant nust
project drawdown to the surface water sources for the period of
di version using aquifer properties determned from the aquifer
test. Analytical equations, an analytical ground water flow nodel,
or a nunerical ground water flow nodel may be used to evaluate
whet her induced surface water infiltration will occur.

(e) An applicant nust eval uate whether a surface water body
or reach is losing or gaining to eval uate whet her a proposed wel |

will induce surface water infiltration.
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(1) |f the applicant projects that drawdown wll reach a
| osing surface water source that is hydraulically connected to
ground water during the period of diversion, the departnment wll

determ ne that punping the proposed well will induce surface water
infiltration
(i) For gaining surface water sources, the hydraulic

gradi ent nust be conpared with the slope of the cone of depression
that woul d be created during the period of diversion.

| f the conparison shows that the slope of the cone of depression is
greater than the hydraulic gradient, the departnment will determ ne

that punping the proposed well wll induce surface water
infiltration
(16) For ground water pits, the departnent wl| determ ne

that evaporation |osses do not induce surface water |If water is
bei ng punped fromthe pit, then a hydraulic analysis is required to
determne if punping will induce surface water infiltration.

36.12.121 AQUIFER TESTING REQUIREMENTS

(1) There are nunerous tests that can be perfornmed on wells
and aquifers, with a variety of objectives and procedures. An

adequate aquifer test will depend on factors such as whether the
well is located in a basin closure area (see ARM 36.12.120), the
expect ed punpi ng_schedul e of the well, the potential interference

with existing water rights and the characteristics of the aquifer
in which the well is conpleted.

(2) Applicants are encouraged to confer with departnent staff
prior to designing an aquifer test to ensure that the test will not
have to be repeated, which nmay require additional expense.

(a) Department staff wll provide guidance on testing
procedures, nonitoring, and reporting, but wll not provide
techni cal support or assistance.

(3) Aquifer testing nust foll ow standard procedures that are
di scussed in hydrogeol ogy textbooks and professional literature.
The following are preferred aquifer testing procedures:

(a) A hydrogeol ogi st, hydrol ogist, or engineer famliar with
aquifer testing procedures nust supervise the aquifer test,
however, the supervisor does not need to be on site.

(b) Aqui fer test data formno. 633, or equivalent, nust be
used to record the data required for the test.

(c) Punping nust be maintained at a constant discharge rate
equal to or greater than the proposed punping rate for the entire
duration of the test. |If the discharge rate varies, the applicant
must note the clock time and di scharge rate.

(d) M ninmmduration of punping during an aquifer test nust
be 24 hours for a proposed use or discharge of 150 gpmor |ess and
a proposed volunme of 50 acre-feet or |ess.

(e) M™Mnimmduration of punping during an aquifer test nust
be 72 hours for a proposed use or discharge of greater than 150 gpm
and proposed vol une greater than 50 acre-feet.

(f) D scharge of the punped well nust be neasured wth a
reliable nmeasuring device, which can include a barrel, in-line flow
meter, flunme, or weir.
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(g) D scharge rate nust be nonitored and recorded with clock
time and adjusted if necessary at 15-minute intervals during the
first three hours of the aquifer test and at frequent intervals
until the end of the test to maintain a constant discharge.

(h) Discharged water nust be conveyed a sufficient distance
from the production and observation wells to prevent recharge to
the aquifer during the test. Adequate water conveyance devices
i ncl ude pipe, |arge-dianeter hose (e.g., fire hose), lined ditch or
canal, or an existing irrigation system

(4) The following procedures are preferred to ensure
nmonitoring i s adequate:

(a) One or nore observation wells nust be conpleted in the
sanme water-bearing zone(s) or aquifer as the proposed production
wel | and cl ose enough to the production well so that drawdown is
measur abl e and far enough that well hydraulics do not affect the
observation well .

(b) One or nore observation wells nust be conpleted in the
overlying water-bearing zone(s) or aquifer if the proposed

production well is purported to be conpleted in a hydraulically
di sconnect ed deeper aquifer.
(c) An observation well can be an existing well. An existing

wel | should not be punped, or if punped should be nonitored at a
frequency necessary to separate the effects of its punping.

(d) New observation wells must be constructed as described in
ARM Title 36, chapter 21, subchapter 6. However, observation wells
| ess than 10 feet deep are not subject to those rules. [In those
cases, observation wells mght be constructed by sinple excavation,
or installing PVC pipe, perforated bl ack pipe, or a sand point.

(e) El ectronic pressure transducer/ dat a | ogger
instrunmentation, electric well probes, pressure gauges on turbine
punped wells, or graduated steel tapes are acceptable nethods of
measuri ng ground water |evels.

(f) Gound water levels in the production, at |east one of
the observation wells in the source aquifer, and at |east one
observation well in the overlying water-bearing zone or aquifer
must be nonitored at frequent intervals for at |east two days prior
to beginning the aquifer test to evaluate background water-1evel
trends and the prepunping hydraulic gradient. An applicant nust
eval uate and correct for background water-I|evel trends.

(g0 Gound water-level drawdown in the production well and
noni tored observation well(s) during the punping phase of the
aqui fer test nmust be measured with 0.01-foot precision according to
t he schedul e specified on formno. 633.

(h) Ground water-level recovery in the production and
nmoni tored observation well(s) nust be neasured with 0.01-foot
preci sion according to the schedule specified on formno. 633 or at
a mnimum according to the specified schedule on formno. 633 for
the first 24 hours of recovery and four tinmes per day until end of
the recovery test.

(5 A report describing the testing and nonitoring procedures
and presenting anal yses, interpretations, and concl usions nust be
submtted wth the application. The followng reporting
requi renents are preferred:
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(a) a topographic map with | abel ed |ocations of production
and observation wells, discharge point, surface water nonitoring
sites, and a scale bar and north arrow,

(b) if available, a geologic map, stratigraphic, geonorphic,

or lithol ogic descriptions, and drilling | ogs;
(c) distances between the punping well and the observation
wel |, and depths, dinmensions, and perforated intervals of each well

as specified on formno. 633;

(d) surveyed wel | head el evations and staff gage el evations if
basin closure testing is required;

(e) a narrative description or conceptual nodel that
descri bes the aquifer system

(f) a description of testing nethods;

(g) ground water |evel and surface water nonitoring data;

(h) aquifer-testing data, transmssivity and storage
coefficient determnations and effects to ground water and surface
wat er avail ability;

(i) analyses, interpretations, and concl usions; and

(j) all punping schedul es and drawdown and recovery data nust
be submtted in electronic format.

36.12.122 CONTACTS

(1) If comrunication about a water right application filing
or objection filing is to be conducted through an individual other
than the applicant, the nane address, and phone nunbers nust be
suppl i ed.

(2) If a contact person is identified as | egal counsel, al
communi cation will be sent only to the attorney unless the attorney
provides witten instruction to the contrary.

(3) If a contact person is identified as a consultant,
enpl oyee, or lessee, the individual filing the water right formor
objection formw |l receive all correspondence and a copy wll be

sent to the contact person.
(4) A contact cannot represent an applicant at a hearing
unl ess the contact is an attorney.

Sub- Chapter 13 - Form Accept ance

36.12.1301 PERMIT AND CHANGE APPLICATION ACCEPTANCE

(1) A permt application wll not be assigned a priority date
and will be returned to the applicant if any of the following is
not conpleted on the application form or included with the
appl i cation:

(a) the nanme and address of the applicant;

(b) the water source of supply;

(c) the point of diversion;

(d) the place of use;

(e) the purpose for which the water will be used;

(f) the flowrate or volume required;

(g) the applicant’s notarized signature; and
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(h) the appropriate filing fee found at ARM 36.12. 103.

(2) A change application will be returned to the applicant if
any of the followng is not conpleted on the application form

(a) general abstracts of the water rights being changed
reflecting the proposed changes;

(b) applicant's notarized signature; and

(c) the appropriate filing fee found at ARM 36. 12. 103.

Sub- Chapter 14 - Form Modifications

36.12.1401 PERMIT AND CHANGE APPLICATION MODIFICATION

(1) Any elenent of a permt or change application my be
nodi fied prior to or after an application has been publi shed.

(2) An applicant may change the nane on an application before
publication by notifying the departnent in witing. For nane
changes after an application has been published and objections have
been received, an applicant nust notify the departnment and all
parties in witing.

(3) If a nodification requires republication, the priority
date of a permt application or the date received of a change
application will be changed to the date the |ast nodification was

made.

(4) Republication is required if a nodification changes the
nature or scope of the permt or change application information.
The foll ow ng require republication:

(a) the flowrate is increased;

(b) the volume is increased;

(c) the acreage is increased;

(d) the period of diversion is expanded;

(e) the source of supply is changed;

(f) the point of diversion is changed;

(g) the place of use is changed;

(h) the purpose is changed;

(1) the period of use is expanded, unless the application
involves a use froma reservoir and the inpact would not change;
and

(j) any nodification where the effect on the source of supply
or its tributaries changes the inpact described fromthe originally
publ i shed i nformation.

(5) For nodifications nade after an application has been
publ i shed, the cost of republication and mailing of individua
notices nust be paid by the applicant.

(6) A new analysis of the application criteria nust be
subm tted when an application nodification requires republication
and the departnment wll nmke a new correct and conplete
determ nation on the nodifications prior to republication.

(7) If an applicant decides at any point in the water right
application process to conplete a different application for the
sanme project, the applicant nmust conplete a new application form

The date received will be the date the new application is submtted
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to the departnent. The departnment will review the application
based on the requirenents for that type of application.

Sub- Chapter 15 - Deficiency Letters and Term nation

36.12.1501 PERMIT AND CHANGE APPLICATION DEFICIENCY LETTER AND
TERMINATION

(1) If the departnent determ nes the application does not
contain the information requested in ARM 36. 12. 1601, the depart nent
will notify the applicant in one deficiency letter of any defects

in a permt or change application within 180 days of receipt of the
application. The defects and the adm nistrative rule not nmet wll
be identified in the deficiency letter.

(2) If all of the requested information in the deficiency
letter is postmarked and subnmitted to the department within 30 days
of the date of the deficiency letter or an extension of time of no
nore than 15 days, the priority date on a permt application wll
not be changed, or for change applications, the date received wll
not be changed. A request for extension of tine nust be submtted
in witing.

(3) If all of the requested information in the deficiency
letter is postmarked or submitted within 31 to 90 days of the date
of the deficiency letter unless extended under (2), the permt
application priority date will be changed to the date when the
department receives all of the requested information, or for a
change application, the date received will be changed.

(4) If all of the requested information in the deficiency
letter is not postmarked or submtted within 90 days of the date of
the deficiency letter, the permt or change application will be
term nated and the application fee will not be refunded.

Sub- Chapter 16 - Correct and Conpl ete Determ nation

36.12.1601 WATER RIGHT PERMIT AND CHANGE - CORRECT AND COMPLETE
DETERMINATION

(1) An application deened correct and conpl ete can advance to
t he next stage of the application process.

(2) An application deened correct and conplete does not
entitle an applicant to a provisional permt or change
aut hori zati on.

(3) Providing correct and conplete information is not
necessarily the same as proving the statutory criteria. The
departnent, with or wi thout receipt of objections can only grant an
application if the criteria for issuance of a permt or change
application are net.

(4) A water right permt application will be deened correct
and conplete if a permt applicant’s information, required to be
subnmitted by ARM 36.12.109 through 36.12. 115, 36.12.120, 36.12.121,
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36.12.1301, 36.12.1401, 36.12.1701 through 36.12.1707, and
36.12.1802, conforms to the standard of substantial credible
information and all the necessary parts of the application form
requiring the information, including a criteria addendum have
been filled in wth the required information.

(5) A water right change application will be deened correct
and conplete if an applicant's information, required to be
submitted by ARM 36.12.109 through 36.12.115, 36.12. 121,
36.12.1301, 36.12.1401, 36.12.1801, 36.12.1802, 36.12.1901 through
36.12. 1904, and 36.12.2001, conforns to the standard of substanti al
credible information and all the necessary parts of the application
formrequiring the information, including a criteria addendum have
been filled in wth the required information.

Sub- Chapter 17 - Permt Application Requirenents

36.12.1701 FILING A PERMIT APPLICATION

(1) An application for beneficial water use permt (formno.
600) mnust be filed when an applicant desires to use ground water
t hat exceeds 35 gallons per mnute or a volune of 10 acre-feet, or

for ground water sources within a controlled ground water area, or
for all surface water appropriations.

(2) An application nust contain sufficient factua
docunentation to constitute probable believable facts sufficient to
support a reasonabl e | egal theory upon which the departnent shoul d
proceed with the application.

(3) Formno. 600 and the applicable criteria addendum nust be
conpl eted and nust describe the details of the proposed project.
The form and addenduns nust be filled in with the required
i nformati on.

(4) Each source of supply requires a separate application
For exanple, if an application is for two diversions, one on an
unnamed source and another on a source to which it is tributary,
two separate applications nust be submtted, one for each source of
suppl y.

(5) One application is allowed for one purpose and nmultiple
poi nts of diversion.

(6) One application is allowed for several purposes if all
t he points of diversion supply the sane purposes.

(7) Separate applications are required if multiple purposes
are supplied by different points of diversion on the sanme source,
except if the entire project is manifold into one system then a

single application is allowed. "Mani fol d* neans two or nore
di versions fromthe same source, which are connected into a single
system for the sanme project or devel opnent. An exanple of a

mani fold systemis two punps on one source or two wells punping
fromthe sane aquifer which divert water into the sane reservoir or
ci stern.

(8) Cal cul ations, references, and nethodol ogies used to
determne flow rate, volune, or reservoir capacity nmust be included
in the application materials.
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(9) Flowrate (in gallons per mnute [gpn] or cubic feet per
second [cfs]), volune (in acre-feet) or reservoir capacity (in
acre-feet) figures will be rounded to the nearest tenth.

(10) The source nanme standards outlined in ARM 36.12.114
nmust be fol |l owed.

(11) The | egal descriptions for the point of diversion and
pl ace of use nust be identified as required under ARM 36.12.110.

(12) The period of diversion standards outlined in 36.12.112
nmust be fol |l owed.

(13) The reservoir standards outlined in ARM 36.12. 113 nust
be followed if an application involves a reservoir.

(14) The permt application materials nmust include a general
project plan stating when and how nmuch water wll be put to
beneficial use. For appropriations over 4,000 af or nore and 5.5
cfs or nore, or for water marketing, additional information is
requi red by 85-2-310(4)(a), MCA

(15) Phot ographs nust include the nanme of the photographer,
the date taken, and an explanation of what fact or issue the
phot ograph is offered to verify.

(16) If there are associated water rights to the application,
they nust be identified and additional information nay be required.

(17) If a permt application is to supplenent another water
right, the water right nunbers and abstracts of the associated
water rights nmust be included in the application.

(18) An expl anation of why supplenental water is needed and
how t he associ ated water rights will be managed nmust be included in
the application materials.

(19) The flow rate at which water will be diverted fromthe
source of supply for each purpose, a reasonable volune of water for
each purpose, and the period of tinme that water will be used for
each purpose nust be identified.

(20) An application to only increase the flow rate or vol une
must reflect a value of zero in the nonapplicable field. For
exanple, if an applicant is applying to only increase the flowrate
of water taken froma source, but no additional volunme is needed,
the application flow rate blank should be conpleted wth the
additional flow of water requested and the blank for acre-feet
(vol une) should reflect zero.

(21) | nformati on nust be included in the application that
explains why the tine period for conpletion is requested. The
expl anati on may include informati on about the cost and magnitude of
the project and the conplexity of the project or any other reason
for the tinme period identified to conplete the project.

(22) An applicant shall explain why required information is
not applicable to the applicant's proposed project.

36.12.1702 PERMIT APPLICATION CRITERIA - PHYSICAL SURFACE WATER
AVAILABILITY

(1) Substantial credible information nust be provided show ng
there is surface water physically available at the flow rate and
vol une that the applicant seeks to appropriate for the proposed
period of diversion.
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(2) If actual stream gaging records are available, they
shoul d be used to estimate the flow rates and vol unes at the source
of supply in the anmount the applicant seeks to appropriate, the
follow ng is required:

(a) t he nedi ans of the nonthly average flow rates and
vol unes for the stream gagi ng station period of record during the
proposed nonths of diversion;

(b) a legible copy or excerpt of the data source, study or
report(s) used in docunenting water availability in the source of
supply; and

(c) a description of all conclusions, calculations, data, and
assunptions used in estimating water availability.

(3) If actual flowrate and volune data are not available to
estimate the nonthly nedian flows , then the applicant will need to
use an accepted nethod for estimating surface water flow rates and
vol umes in conjunction with discharge neasurenents to validate the
estimation techni que used. Sonme accepted nethods are listed in
(6).

(4) When stream fl ow gaging station data are not avail able
and nonthly nedian flow estimtion techniques are used, the
foll owi ng stream di scharge data nust be coll ected:

(a) Streamflow neasurenents in cfs or gpmmnust be coll ected
at | east once every nonth during the proposed period of diversion
at the nost suitable location on the source of supply, and at or
directly upstreamof the proposed point of diversion. Measurenents
t aken and submitted under this nethod nust include:

(i) a legible copy of the actual flow neasurenents;

(i1) calculations used to establish flowrates in cfs or gpm

(ii1) the dates neasurenents were taken, with a description of
current weather conditions. Weat her conditions include sky
conditions, noting any rain and snow, approximte tenperature, and
approximate wnd conditions, e.g., "partly cloudy, light w nd
about 60 degrees" or "light rain, calm about 65 degrees"” or
"clear, noderate w nd, about 40 degrees".

(iv) the type of neasuring device or method used; and

(v) awitten legal land description or map clearly show ng
where the neasurenents were taken

(5) If the application involves new storage of surface water
such as a reservoir, pond or pit, or enlargenent of a natural or
manmade |ake, the application nust include the follow ng
i nformation:

(a) that the source of supply has the volunme of water
physically available for the proposed beneficial use;

(b) information and data that show the anount of water to be
stored is physically available during a nedian year and in the
anount the applicant seeks to appropriate using the nethods
described in (2) and (3); and

(c) projected evaporation and seepage | osses.

(6) The following reports may contain accepted nethods for
estimating surface water flow rates and vol unes:

(a) "Met hods for Estimating Monthly Stream Flow
Characteristics at Ungaged Sites in Wstern Mntana,"” USGS Open-
file Report 89-40;
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(b) "A Method for Estimating Mean and Low Fl ows of Streamnms in
Nati onal Forests of Montana," USGS Water Resources Investigation
Report 85-4071,

(c) "Stream Flow Characteristics of Muntain Streans in
Western Montana," USGS Open-Fil e Report 84-244,

(d) "Estinmated Monthly Percentile D scharges at Ungaged Sites
in the Upper Yellowstone River Basin in Mntana," USGS Water
Resources | nvestigati on Report 86-4009;

(e) "A Method for Estimating Mean Annual Runoff of Ungaged
Streans Based on Characteristics in Central and Eastern Montana,"
USGS Wat er Resources | nvestigation Report 84-4143;

(f) "Estimates of Monthly Flow Characteristics at Sel ected
sites in the Upper Mssouri River Basin, Mntana, Base Period Water
Years 1937 — 86," USGS Water Resources Investigations Report 89-
4082,

(9) "Mean Annual Runoff and Peak Flow Estinmates Based on
Channel GCeonetry of Streanms in Southeastern MI," USGS Water
Resources I nvestigation Report 82-4092;

(h)  "Mean Annual Runoff and Peak Flow Estinmates Based on
Channel Geonetry of Streans in Northeast and Western Mntana," USGS
Wat er Resources | nvestigation Report 83-4046; and

(1) "Estimates of Mean Monthly Stream Fl ow for Selected Sites
in the Misselshell R ver Basin, Mntana," USGS Water Resources
| nvesti gati on Report 89-4164.

(7) OQher professionally docunented hydrol ogi c nethods for
estimating streamflow or annual runoff which may be applicabl e and
acceptable to the departnment, including the Osborn nethod,
Manni ngs equation, U S. natural resources and conservation service-
devel oped nmean annual runoff data, and drainage area information
paired to gaged streans in simlar type basins may be acceptabl e.
The departnment will determ ne the acceptability of other nethods on
a case- by-case basis.

(a) If one of these nethods is used, the applicant nust al so
include a brief description of the nethod used and assunptions and
cal culations used in estimating flow rates and vol unes.

36.12.1703 PERMIT APPLICATION CRITERIA — PHYSICAL GROUND WATER
AVAILABILITY

(1) Applicants for ground water nust provide substanti al
credible information denonstrating that water is available for
their use fromthe source aquifer in the anount the applicant seeks
to appropriate during the proposed period of diversion.

(2) Informati on denonstrating physical ground water
availability must include an evaluation of drawdown in the
applicant’s production well for the maxi mum punping rate and total
vol une requested in the permt application.

(3) The drawdown projected for the proposed period of
di versi on nust be conpared to the height of the water columm above
the punp in the proposed production well to determne if the
requested appropriation can be sustai ned.

(4) The requirenents of ARM 36.12. 121 nust be fol |l owed.
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36.12.1704 PERMIT APPLICATION — EXISTING LEGAL DEMANDS

(1) Legal demands usually exist on the source of supply or
its downstreamtributaries and nay be affected by a proposed water
right application, including prior appropriations and water
reservations. These existing | egal demands will be senior to a new
application and the senior rights nust not be adversely affected.

(2) The applicant nust identify the existing |l egal demands on
the source of supply and those waters to which it is tributary and
which the applicant determnes may be affected by the proposed
appropriation.

(3) The applicant nust provide an abstract of those water
rights identified.

(4) After an application is deened correct and conplete, for
public notice purposes the departnent shall, independent of the
i nformation provided by the applicant under this chapter, identify
existing water right owners that may be affected by the proposed
appl i cation.

36.12.1705 PERMIT APPLICATION CRITERIA - COMPARISON OF PHYSICAL WATER
AVAILABILITY AND EXISTING LEGAL DEMANDS

(1) To determne if water is legally avail able, the applicant
must conpare the physical water supply at the proposed point of
diversion and the legal demands within the area of potential
i npact. An applicant nust becone famliar with senior water rights
operations to accurately evaluate the effect to the senior water
right.

(2) Applicants must analyze the senior water rights on a
source of supply and those waters to which it is tributary within
the area of potential inpact and provide a witten narrative
conparing the physical water supply at the point of diversion
during the period of diversion requested and the | egal demands t hat
exi st for the water supply during that sane peri od.

(3) If known patterns of use differ from the |egal water
rights filings, an explanation may be submtted explaining the
current water use operation. For exanple, if a water reservation
has not been perfected, that information may help to explain water
is legally avail abl e.

36.12.1706 PERMIT APPLICATION CRITERIA — ADVERSE EFFECT

(1) Adverse effect for permt applications is based on the
applicant’s plan showing the diversion and use of water and
operation of the proposed project can be inplenmented and properly
regul ated during tinmes of water shortage so that the water rights
of prior appropriators will be satisfied.

(2) A witten narrative nust be provided addressing the
potential adverse effect to the water rights identified in ARM
36.12. 1704.
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(3) For surface water applications, in addition to (1) and
(2), the applicant shall explain the rate and timng of depletions
fromthe source of supply and its downstreamtributari es and what
effect that wll have on other water rights.

(4) For ground water applications, in addition to (1) and
(2), the applicant shall describe how water levels in wells of
prior water rights will be lowered and the rate and timng of
depl etions from hydraulically connected surface waters.

36.12.1707 PERMIT APPLICATION CRITERIA — ADEQUATE DIVERSION MEANS AND
OPERATION

(1) The diversion works nust be capable of diverting the
anount of water requested to acconplish the proposed use w thout
unr easonabl e | oss through design or operation.

(2) The diversion works nust conform to current industry
desi gn, construction, and operation standards.

(3) Wells nust be constructed according to ARM Title 36
chapter 21, subchapter 6.

(4) The applicant shall describe how the proposed systemwl |
be operated, from point of diversion through the place of use and
on through the discharge of water, if any.

(5) Prelimnary design plans and specifications for the
di version and conveyance facilities and the equi pnent used to put
the water to beneficial use nust be submtted including the
f ol | owi ng:

(a) the proposed flow rate and vol une design capacity;

(b) the expected overall efficiency, including diversion
conveyance, and system efficiencies;

(c) the proposed diversion schedule, such as nunber and
timng of irrigation sets;

(d) systemdesign, construction, or operation features which
are intended to reduce or elimnate adverse effects on other water
rights; and

(e) the flow rate and operation of diversions nust be
descri bed.

(6) For devel oped springs, an explanation of how the spring
wi |l be devel oped nmust be incl uded.

Sub- Chapter 18 - Permt Change Applications

36.12.1801 PERMIT AND CHANGE APPLICATIONS — BENEFICIAL USE

(1) Water nmay be appropriated for beneficial use:

(a) by a governnental entity for the public;

(b) by a person for the sale, rent, or distribution to
ot hers; or

(c) by a person for the person's own use, unless provided
ot herwi se by statute.

(d) or for other person's use, according to | aw

(2) The applicant nust explain the follow ng:
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(a) how the purpose for the water benefits the applicant; and

(b) that the requested flow rate and vol une for each purpose
i s reasonably needed to acconplish that purpose.

(3) An application to change nust contain information
expl ai ning why the requested flow rate and volune to be changed are
reasonabl e for the intended purpose.

36.12.1802 PERMIT AND CHANGE APPLICATIONS — POSSESSORY INTEREST

(1) An applicant or a representative shall sign the
application affidavit to affirmthe foll ow ng:
(a) the statenments on the application and all information

submtted with the application are true and correct; and

(b) except in cases of an instreamflow application, or where
the application is for sale, rental, distribution, or is a
muni ci pal use, or in any other context in which water is being
supplied to another and it is clear that the ultimate user will not
accept the supply wthout consenting to the use of water on the
user's place of use, the applicant has possessory interest in the
property where the water is to be put to beneficial use or has the
written consent of the person having the possessory interest.

(2) If a representative of the applicant signs the
application form affidavit, the representative shall state the
rel ationship of the representative to the applicant on the form
such as president of the corporation, and provide docunentation
that establishes the authority of the representative to sign the
application, such as a copy of a power of attorney.

(3) The departnment may require a copy of the witten consent
of the person having the possessory interest.

Sub- Chapter 19 - Change Applications

36.12.1901 FILING A CHANGE APPLICATION

(1) An application to change a water right (formno. 606) and
appl i cabl e addendum nmust be filed when an applicant desires to
change the point of diversion, place of use, purpose of use, or
pl ace of storage of a water right.

(2) A change application nust contain sufficient factua
docunentation to constitute probable believable facts sufficient to
support a reasonable | egal theory upon which the departnment shoul d
proceed with the application.

(3) The departnment nust consider historical wuse in
determ ni ng whet her changing the water right would constitute an
enl argement in historic use of the original water right.

(4) Formno. 606 and applicable addendum nust be filled in
with the required information.

(5) The application nmust contain a brief narrative explaining
the general nature of the requested changes to the water right and
why it is being requested.

Water Rights Bureau New Appropriations Rules
Effective: January 1, 2005 Page 28 of 32
THIS IS NOT AN OFFICIAL COPY FROM THE SECRETARY OF STATE.



(6) Only an owner of record, as shown in the departnent’s
water right records, can apply to change a water right, except if a
change application is for a water right |ease pursuant to 85-2-436,
MCA, the change applicant nust be the state of Montana, departnent
of fish, wildlife, and parks.

(7) A current detailed water right abstract of each water
ri ght being changed nust be submtted wth proposed changes noted
on the abstract. The abstract should reflect how the water right
woul d appear if the change application was granted.

(8 Miltiple water rights may be changed on one application
i f, upon conpletion of the project, the diversion, place of use,
pur pose, or storage information will be exactly the sanme for each
changed water right. |If not, separate applications nust be fil ed.

(9) The legal descriptions for the point of diversion and
pl ace of use nust be identified as required in ARM 36.12.110.

(10) Cal cul ati ons showi ng how the historic and proposed fl ow
rate, volune, and capacity were determ ned nust be included in the
application materials and the nethodology enployed nust be
descri bed.

(11) Flow rate (in gpm or cfs), volunme (in acre-feet) or

reservoir capacity (in acre-feet) will be rounded to the nearest
t ent h.

(12) The proposed diverted and consuned vol unme of water nust
be identified for each changed right. The diverted volunme wll

likely be greater than the consuned volune. The consuned vol une
may include plant use, seepage water, wastewater, and deep
percol ati on water. The consuned vol une cannot include return flow

(13) The tinme needed to conplete and put the changed project
into operation nust be identified. Information nmust be included in
the application materials that justify the requested tine. The
justification nmust include information that would | ead a person not
famliar with the project to conclude the period requested is
reasonabl e and needed to conplete the change and put the changed
water right to use.

(14) For a change application that is only to add stock tanks
to an existing stock water system the follow ng rules apply:

(a) form no. 606 nust be conpleted and nust describe the
details of the proposed project. Form no. 606 and applicable
addendum nust be filled in with the required information;

(b) a current departnment generated water right abstract of
each water right being changed nust be submtted. The proposed
changes nust be noted on the abstract. The abstract should refl ect
how the water right would appear if the change application was
gr ant ed.

(c) the applicant nust show that each water right to be
changed has been used and nust explain the extent of the historic
use including the flow rate and vol une; and

(d) the applicant nust provide information to show that the
historic flow rate diverted will be adequate even though the
additional stock tanks may be further away from the source of
supply.

(15) An applicant shall explain why required information is
not applicable to the applicant's proposed project.
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36.12.1902 CHANGE APPLICATION - HISTORIC USE

(1D Final water court approved stipulations, naster's
reports, or examnation information related to the water right
bei ng changed nust be submtted with the application, however, this
information or an abstract of a water right fromthe departnent or
the Montana water court by itself is not sufficient to prove the
exi stence or extent of the historical use.

(2) The amount of water being changed for each water right
cannot exceed or increase the flow rate historically diverted under
the historic use, nor exceed or increase the historic wvolume
consumptively used under the existing use.

(3) An applicant shall conpare historical acres irrigated to
acres identified as irrigated in the Water Resources Survey, if

avai l able for the place of use. |If the Water Resources Survey does
not support the historical irrigation alleged in the application,
the applicant shall explain why. Information from irrigation

journals or logs or old aerial photographs can be submtted for
consi derati on.

(4) If an applicant provides a "best available estimate" to
any elenment or requirenent in (5) through (7), an explanation of
how t he estimate was derived nust be included. For exanple, best
avai |l abl e esti mates m ght be based on the foll ow ng:

(a) aeri al photographs depicting irrigated |and;

(b) aerial or other photographs show ng diversion or
conveyance structures;

(c) Wat er Resources Survey book information;

(d) Wat er Resources Survey field notes;

(e) wat er conmm ssi oner field notes;

(f) natural resources conservation service information

(9) affidavits from persons with first-hand know edge of
hi storic use;

(h) cal culation of historic ditch capacities;

(1) | og books or diaries of previous irrigators; or

(j) other information that provides independent corroboration

of the historic use that allows reasonable estimates of historic
di version and historic consunpti on.

(5) The applicant shall provide a narrative of the historic
use of each water right being changed. The description nust be
based on actual physical neasurenents when available and use
commonl y accepted hydraulic principles. The narrative nmust contain
the foll ow ng:

(a) the maximum flow rate diverted from each point of
diversion listed on the water right during the period of diversion;

(b) total volune of water consunmed for each water right
during the period of diversion;

(c) a description of how and when unconsuned water returns to
a ground or surface water source and how that return flow vol une
was cal cul ated; and

(d) docunentation of the basis of all data used in the
anal ysi s, nethods of anal ysis and cal cul ati ons.

(6) The applicant shall provide witten docunentation
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explaining the historic use and how the information was acquired to
substantiate the follow ng el enents of each water right proposed to
be changed:

(a) point of diversion;

(b) period of diversion;

(c) volune used for each purpose;

(d) period of use for each purpose;

(e) place of use for each purpose;

(f) maxi mum nunber of acres historically irrigated

(g) neans of conveyance;

(h) location of reservoir;

(i) maxi mumvolume in acre-feet of water stored

(j) maxi mum nunber of tines a reservoir was filled during a
year; and

(k) maxi mum period of tinme when water was collected for
st or age.

(7) Anarrative nust be included in the application materials
explaining the historic operation of the right, including flow

rate, volune, period of diversion, period of use, and period of
storage are reasonable and typical of the purpose for which the
historic right was used.

36.12.1903 CHANGE APPLICATION - ADVERSE EFFECT

(1) The applicant nust identify the water rights which the
applicant determ nes may be affected by the changes the applicant
is proposing to nmake and nust provide a departnent general abstract
of the water rights identified.

(2) The applicant nmust identify, analyze, and docunent the
effects to the other water rights including, but not limted to,
the fol |l ow ng:

(a) water rights using the existing or proposed point of
di ver si on;

(b) other ditch users;

(c) down-slope water users;

(d) the effect to water rights dependent on the return flow

(e) the effects of changing the historic diversion pattern
including rate and timng of depletions;

(f) for ground water applications, the applicant shall
explain how the changed water right will affect water levels in
well's of junior and senior water rights and the rate and timng of

depletions from hydraulically connected surface waters, and what
effect those changes will have on those water rights within the
notice area.

(3) A comparison between the historic consumptive use of the
water rights being changed and the consumptive use if the change
application was granted must be included with the application.

(4) After an application is deened correct and conplete, for
public notice purposes, the departnent shall, independent of the
i nformati on provided by the applicant under this chapter, identify
exi sting water right owers that may be affected by the proposed
appl i cation.
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36.12.1904 CHANGE APPLICATION CRITERIA - ADEQUATE DIVERSION MEANS AND
OPERATION

(1) The diversion works nust be capable of diverting the
anount of water requested to acconplish the proposed use w thout
unr easonabl e | oss t hrough design or operation.

(2) Prelimnary design plans and specifications for the
current and/ or proposed diversion and conveyance facilities and the
equi prent used to put the water to beneficial use nust be submtted
with the application including the follow ng:

(a) a description of the historical operation, including the
typi cal diversion schedule fromthe point of diversion to the place
of use;

(b) a description of how the proposed water right will be
operated, from point of diversion through the place of use and on
t hrough the di scharge of water, if any;

(c) the historic and proposed flow rate and vol une design
capacity;

(d) the historic efficiency and the projected overall
efficiency, i ncl udi ng di versi on, conveyance, and system
ef ficienci es.

(3) The diversion works nust conform to current design,
construction, and operation standards.

Sub- Chapter 20 - Sal vage \Water

36.12.2001 SALVAGE WATER APPLICATIONS

(1) Salvage water, defined at 85-2-102(16), MCA, includes
seepage, wastewater, or deep percol ation water and may be used by
the appropriator, noved to other Ilands, |eased, or sold after
i npl enenting a water saving nethod and proving |ack of adverse
effect to other water rights.

(2) In addition to the rules for change applications, a
sal vage water application nust include a report docunenting the
vol une of water that is being saved by the proposed water saving
nmet hod.

(3) For the purpose of inplenenting 85-2-419, MCA the
destruction of phreatophytes is not a water saving nethod. For
exanpl e, one cannot deforest the cottonwoods or other trees or
brush on a source to obtain sal vage water.

(4) Salvaged water includes water |ost to deep percolation
when the applicant provides geohydrologic evidence that deep
percol ati on occurs.
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